. — þ 


- 
N 
FIX : * _ * * 
1 — * * » 
g 


r Lene n 
„ „ 
vr THE ai RONOURABLE, | 
8 3 
NE 


"The Lords of r Coe nn ellen, 


See 


4 


Monk * 


HAT, by War tr a of this date, _— be Sept. 6. 1736 
tween the deceaſed M Robert Smith phyſician in | 
Montroſe, and Mrs Rlifaberh Moodie, one of the 


three daughters and Mirs-portioners of\Moodie of 
Arbechis, Dr Smith became and obliged, againſt the 


term of Martinmas thereafter, provide, and have in rea- 
#inefs, of his own proper means: and effects, the ſum of 
* 20,000 merks, and to place out and beſtow the ſame, with 
| the ſum of 30,000 merks, being the ſaid Mrs Eliſabeth, 
e portion, ang in all} 0 merks, upon land, 

: Or 


5 
or other good ſecurity, and to take the rights of the ſame to 
him and her, and longeſt liver of them two, in liferent, for 
her liferent-uſe allenarly, and to the heirs and bairns to be 
procreate between them in fee, in caſe there be three or more 
exiſting at the diſſolution of the marriage; and which, in 
the event of there being but two children, is reſtricted to 
40,000 merks; and in caſe of but one child, to 30,000 
merks: And it is thereby declared, That in either of the two 
events laſt above mentioned, or there being but one or two 
children exiſting of ſaid marriage at the diſſolution thereof, 
it ſhall be in the power of the ſurvivor of them the ſaid Mr 
Robert Smith and Mrs Eliſabeth Moodie, to diſpoſe of, and 
make over, the balance of conjunct ſtock, over and above 
what is provided to the ſaid children, as they ſhall think 
fit. | | | 

Dr Smith, beſides this his original ſtock, had 5 s. per day 
of halfpay ; and was, for a courſe of years, in very high re- 
pute and buſineſs as a phyſician in that part of the country, 
He was a frugal man; and his wife was remarkably ſo: 
fo that their annual ſavings behoved to be very conſiderable. 

The marriage diſſolved by the Doctor's death, leaving iſſue 
the petitioner, then an infant between fix and ſeven years of 
age: ſo that it was merely impoſſible he ſhould have done any 
thing to offend his father. 

The Doctor was of a mild and quiet diſpoſition, and 
wanted, of all things, to purchaſe peace at home. The la- 
dy, on the other hand, was of a more active diſpoſition, 
and wanted, by all means, to rule the roaſt; and gained 
ſuch an aſcendant over the Doctor, and made ſuch an im- 
proper uſe of it, as is believed to be without example. 

In June 1739, Dr Smith purchaſed the lands of Forret ; 
which, by the decreet of ſale, were adjudged to him, his heirs 
and aſligns. But matters were not allowed to remain long 
upon that footing : For though the Doctor had not then re- 


ceived, and for ſeveral_.ycars thereafter did not receive, the 
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30, ooo merks, being the wife's portion; a great part of 
which, if the petitioner is rightly informed, was never made 
effectual; ſo anxious and attentive was ſhe to her own ſe- 
curity, that, as early as the month of November 1739, ſhe 
obtained from the Doctor a deed, whereby he ſecured, pro- 
vided, and diſponed, the aforeſaid lands and eſtate of For- 
ret, to himſelf and his ſaid ſpouſe, in conjunct fee and life- 
rent, and to his heirs and aſſigns whatſomever, heritably and 


irredeemably. 
It cannot but appear fogular and extraordinary, that 1n 


this diſpoſition, however manifeſtly intended by the Doctor 


to be in implement to the lady of the liferent- proviſion by the 
marriage- contract, no mention or notice ſhould have been 
taken thereof, nor any the leaſt infinuation, that the one was 
granted in ſatisfaction of the other: and though the petition- 
er cannot entertain the leaſt doubt, that ſuch would be the 
judgement of the law, when the various other deeds which 
ſhe elicited from the Doctor, all in her own favour, are at- 
tended to, and that moſt extraordinary aſcendant ſhe ap- 
pears to have gained, it is not unreaſonable to ſuppoſe, that 
this deed, conceived in the above terms, was of her diction, 
with a view to found herina —_—_ to the liferent-proviſion in 
the marriage- contract, as well as to theTiferent of theſe lands; 
and though ſhe has not hitherto had occaſion to make that 
uſe of it, as ſhe has otherwiſe poſſeſſed herſelf of the Doctor's 
whole means, it is not improbable, that a claim of this na- 
ture will yet be ſet up; with what ſucceſs, the petitioner ſhall 
not pretend to fay: and it is the more preſumable that 
ſomething of this kind muſt have been in view, as the ſucceſ- 
ſion to theſe lands was not deviſed To the heirs and bairns of 
ſaid marriage, for {ecurity to them of their proviſions b 

marriage-contraa, but was taken to the Doctor's heirs and 
Jr at large: ſo that however the petitioner, in the ſhape 
in which matters have now turned out, may be intitled to 


the ſucceſſion of theſe lands, as heir of line to his father, bur- 


dened 


Fa 


dened with his mother's total liferent, which in all human 


appearance may ſubfiſt for many years yet to come; if it 
had ſo happened, that there had been but daughters of this 
marriage, and a fon of another marriage, that ſon, under the 
aforeſaid deſtination, would have taken theſe lands as heir- 
general to his father, preferable to the daughters of this mar- 
riage. From all which it is plain and obvious, that the Doc- 


tor could not intend the deſtination of theſe lands, as in fa- 


tisfaction to the children of the firſt marriage of their provi- 
non. | 
In 1749, Dr Smith purchaſed the houſe in Montroſe where 
he reſided ; and though by the prior diſpoſition of the lands 
of Forret, the lady was effectually ſecured in theſe lands, equal 
to the proviſion in her marriage-contract, ſhe prevailed upon 
him to take the diſpoſition of the houſe in Montroſe, in fa- 
vour of him and her in conjunct fee and liferent, though the 
diſpoſition acknowledged payment of the price by the Doctor 
himſelf; and in 1752, ſhe took from him another deed, au- 
thoriſing and impowering her, in the event of his predeceaſe, 
to diſpoſe of ſaid houſe, and to be accountable to his heirs 
only for the price, at the firſt term after her death. | 
Another and ſtill more extraordinary effect of the lady's in- 


fluence and aſcendant, and of the improper uſe ſhe made of 


it, appears from the bonds which the Doctor, from time to 
time, took for ſums placed out upon intereſt ; particularly a 


bond for L. 340 Sterling, by Mr Alexander Erſkine; and two 


Oct. 15.1751. 


bonds by Lord Traquair, the one for L. 300, the other for 
L. 500, and ſundry other bonds for leſſer ſums, all taken in 
her name. | 8 | 3 
And as theſe made the bulk of the Doctor's perſonal eſtate, 
and as ſome few of the ſecurities had been taken in the Doc- 
tor's own name, that nothing might eſcape, ſhe prevailed 
with the Doctor, of this date, to grant a general diſpoſition 
and aſſignation to her, her heirs, executors, and aſſigns, in 
caſe ſhe ſhould ſurvive him, of his whole perſonal eſtate, or 
| executry, 


1 


executry, that ſhould pertain and belong to. him at his death; 


conſtituting and appointing her his ſole executrix and uni- 


verſal legatar; and expreſsly ſecluding and debarring his 
whole friends, kinsfolks, and relations, (and amongſt theſe 
the petitioner, his only child), from any participation with 


her in the premiſſes. And by another deed, in the ſame 


year 1751, ſhe obtained herſelf to be nominated and appoint- 
ed ſole tutrix and curatrix to the petitioner, 

By means of theſe various deeds the petitioner was left in 
a ſtate of abſolute dependence upon- his mother; the bad 
conſequences of which he has ſeverely felt: for though, un- 
der the diſpoſition of the lands of Forret, he is intitled to the 
fee of theſe, as heir general and of line to his father; yet, 
as they are totally liferented by his mother, which liferent, 
in all probability, may ſubfiſt for theſe twenty or thirty years 
yet to come, and as ſhe has poſſeſſed herſelf, by means of 
the other deeds,-of all her huſband's ſeparate funds ; her 
noted ceconomy, in the midſt of plenty, has not only ruined 


the petitioner in hrs education; but now that he has attained 
the age of twenty-one, he is rendered incapable to gain a 
livelihood for himſelf, and, was he ever ſo well diſpoſed, has 


not the means wherewithal to do it; but is left to hang on 
idle about his mother's houſe, to be ſupplied with cloaths and 


other neceſſaries of life, as ſhe, in her great ceconomy, is 
pleaſed to allow. | 


In this unfortunate fituation, neceſſity obliged him to bring 
the preſent action againſt his mother; the ſcope and tendency 
of which was, to force a diſcovery of the effects which per- 
tained to his father; thereby to aſcertain the quantum of the 


legitim, to which, by law, he was intitled ; and, in default 


thereof, to have an aliment decreed to him. 
After various proceedings before the Lord Auchinleck Or- 
dinary, unneceſſary to be ftared, in which the defender diſ- 
covered a very great reluctance to ſpeak out, ſhe underwent 
a judicial examination, the reſult of which was a difcovery 
of the following bonds. : | | 
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Imprimis, Bond, dated 24th January 1744, by 
Mrs Anne Moody and Mr Stephen Merchant 
in Montroſe, her huſband, to Dr Smith, BF -: -- 
8933 merks, 48. and 4 d. in i mo- 


e L. 496 5/11, 


Item, Bond, dated 1 [ Neem 1748, by the 
magiſtrates and town=council of Arbroath, 
to Dr Smith, for 4000 merks, inde, - N 
llem, Two bonds, dated 55 granted 
by Lord Traquair, the one for 300 the other 
for L. 500; both theſe bonds taken in name 
of the defender, and which were. We SR ak 
ing at the Doctor's death, — | 800 o o 
hem, Bill by James Garden, for KL. 105, pay- | 


able 3d February 1751, = 105 o o 


lem, Due by Mr Auchterlony of Pirforchy, 5 
whether by bond or bill is not ſaid, 84 0 0 


| Hem, Bill by James Ford, I at Whitſun- 1 
749, — 1 wt. Sts, 50; 


Total of theſe $25 le Go due at Dr Smith 1 
death, beſides _ intereſt might be due of 


theſe, — — L. 1758 15 4¹ 


As theſe were all the 3 which 5 defender confeſſed, 
with an apology for her failure of memory, the petitioner, 


but prejudice of what other diſcoveries might hereafter be 


made, inſiſted, pro loco et tempore, That in right of his legitim, 
he was intitled to the one half of theſe principal ſums, and 


of the intereſt due upon them, at the Doctor's death, and to 
have decreet for the ſame. 


It was, on the other hand, —— for the . | 


That as, by. the marriage contract, 50,000 merks was the 
whole ſum thereby contracted to be ſecured to her in liferent, 


and to the heirs and baitns of the marriage in fee, in the e- 
vent 
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vent of chere being three or more children of ſaid marriage, 
reſtricted to 30,000 merks in caſe there ſhould be but one 
child, and the remaining 20.000 merks to be at the diſpoſal 
of the longeſt lover of them; and as the Doctor in imple- 
ment of that obligation, had purchaſed the lands of Forret, 
and ſettled the ſame in the terms above mentioned, to os 
and her in conjuaQ fee and liferent, and in fee to the 
Doctor's heirs and aſſigns whatſomever; ; and as the reſpon- 
dent, as heir general and of line to his father, was now in- 
titled to the fee of theſe lands, that fee, though 5 with 
her total liferent, was more beneficial to the petitioner than 
any legitim he could poſſibly be intitled to; and therefore 
that his claim of legitim was thereby excluded. 


Upon this debate the Lord Ordinary pronounced the fol- 


lowing interlocutor : ** The Lord Ordinary having condi-March 7. 1769 


8 * dered the condeſcendence, anſwers, and replies, writings 

oduced, and former proceedings; and more particular- 
6. ” the contract of marriage between the purſuer's father 
% Mr Smith, and the defender his mother, whereby 50,000 
# merks is provided as the common ſtock; whereof in caſe of 
« one child only, (the event which happened), 30,000 merks 
is provided to that child, and. the excreſce of the common 
* ſtock is agreed to be at che diſpoſal of the ſurvivor of the 
* two ſpouſes; and as it is not alledged, that the lands of 
“ Forret, purchaſed during the marriage, are not far above 
the 30, oo merks provided to one child; the purſuer Mr 
* Smith's procurators are appointed to explain, how the pur- 


* ſuer's claim of legitim can be effectual againſt the defend- | 


* er's right to the whole debts in rhe condeſcendence, in vir- 


tue of her contract of marriage.” 


— 


At an after calling, the petitioner endeavoured to ſatisfy juncay. 1769. 


the Lord Ordinary, that his claim of legitim to one half of 
the ſums above. mentioned was well founded ; with which his 


Lordſhip mage avifandum; and by an after interlocutor, 
* 29th 


743 — 


E 2 gth June, appointed che pur ſuer to give in a memorial, ſta- 
ring what he inſiſts for from the facts admitted. 


A memorial was accordingly exhibited ; which, with whe 


anſwers for the defender, and the former condeſgendence, an- 
 Gwers, and replies, being all adviſed, his Lordſhip pronoun- 


Aug. 1.7769. ced this interlocutor: Finds, That as by the contract of 


marriage between the defender, the purſuer's mother, and 
the purſuer's father, 30,000 merks of the conj unct ſtock 

* was provided to one child of the marriage if there was 
* no more, which was the caſe, and the reſidue was pro- 
« vided to be at the diſpoſal of the longeſt liver of the huſ- 


band and wife; and as the purſuer's father purchaſed the | 


lands of Forret, which are above che value of the 30,000 

* merks, and the purſuer is in the fee of them, ſubject to his 
© mother's liferent in terms of the contract of marriage; 
finds, That he cannot claim the funds condeſcended on, as 


— falling under his legitim; and ſeparatim, finds, That ſo far 


* as concerns the bonds which the defunct took payable to 
the defender when he was in "= e the , > agua can 
have no claim. 

The petitioner takes che liberty of ſobmitting theſe inter- 
1 8 0 to your Lordſhips review. His caſe is extremely 
hard, and his ſituation no leſs deplorable; and therefore he 
does humbly expect a favourable hearing of what ſhall now 
be offered in ſupport of his claim of legitim. | 
That his claim of legitim in general is well founded, nei- 


ther is nor can be diſputed. The legitim is that portion of 


the father's moveable effects, or perſonal eſtate, which law 
has appropriated to the children in familia; it is not a ſucceſ- 
ſion, but a diviſion of the effects then pertaining to the fa- 
ther; and as a conſequence of this, it is an undiſputed prin- 
ciple, founded on the uniform decifions of this court, and in 
the opinion of every lawyer who has wrote upon the ſubject, 
that the childrens right of legitim is ſo fixed and determi- 


ned, that no act or deed of the father 8 can * the _ 
. | 0 
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of chat right] and as fo. many of the debts above mention- 1 


ed did confeſſedly belong to the father at his death, it does 
not occur how the petitioner ſhould be denied his legitim of 
theſe. Whether the other bonds that were taken in name of 
the wife, will come under the ſame general rule, ſhall in the 
ſequel be conſidered. But that he is well founded in his claim 


of legitim upon all and each of theſe, in ſo far as they were 


in boms of his father at his death, is, in his apprehenſion, 


5 


an undeniable propoſition. But as the Lord Ordinary has 


ſtated the reaſons which have induced him to reject this claim 
in all and each of the above particulars, he will be pardon- 
ed to ſubmit to Joy n conſideration his  olyechions 
Meret. 

And to . with the cotltract of marriage; oh 
50,000 merks was to be ſtocked out upon land, or other ſuf- 


ficient ſecurity, for the uſes of the marriage, viz. to the huſ- 
band and wife in conjunct fee and liferent, for her liferent- 
uſe allenarly, and to the children of the marriage in fee, re- 


ſtricted to 30, ooo merks if but one child, and with a proviſo 
that the remaining 20,000 merks ſhould be at the diſpoſal of 
the longeſt liver of the huſband and wife; and as the Doctor 

implemented that obligation, ſo far as concerned the intereſt 


| of the wife, when he purchaſed the eſtate of Forret, at the 

price of 50, 300 merks, and ſettled the ſame in the terms a- 
bove mentioned, giving the wife a total liferent thereof; all 
that ſhe can poſſibly further claim under the aforeſaid pro- 


viſion in the marriage: contract, is a power and faculty, at 
the expiry of the liferent, to diſpoſe of 20,000 merks: 


and in ſo far the petitioner will not diſpute that that ſum 


may be effectual even againſt the eſtate of Forret, purchaſed 
with the 50, ooo merks deſtined to be ſo employed; at leaſt in 


ſo far as the other ſums which ſhe claims, either by the bonds 


taken in her name, or by the general diſpoſition in her fa- 


vour, fall ſhort of the 20, ooo merks, as by the aforeſaid ge- 


140 diſpoſition ſhe is burdened with the payment of all his 
C 


debts, 


* 
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x debts. But it is with all due deference impoſlible; that ſhe 


can be intitled to the total liferent of theſe lands purchaſed 


with the 50,000 merks, and- at the ſame time ſhould be in- | 


titled to claim the 20,000 merks itſelf out of the Doctor's 
ſeparate funds, when at the ſame time ſhe draws the intereſt 
of that ſum from her liferent of the eſtate of Forret, purchaſed 


by the 50,000 merks, which includes the 20,000' merks. 
And in that view of the caſe, the petitioner ſubmits it to your 
Lordſhips, that the contract of marriage, and faculty there- 


in contained, giving power to the wife, as the longeft liver, to 
diſpoſe. of the 20,000 merks, can ** no oe to his claim of 


legitim. 
Another en damen kad notice of i in the Lord Ordi- 


nary's interlocutor is, That the fee of the eſtate of Forret, bur- 
dened with the defender's total liferent, is in point of value 


better than the 30,000 mexks provided to the only child of 
the marriage. But allowing this computation to be juſt, it 
does not occur how it ſhould influence the queſtion the one 
way or the other. The petitioner's right to the fee of theſe 
lands is merely by way of ſucceſſion, as heir-general to his 


father: and therefore ſuppoſing, for argument's ſake, that 


he was now infiſting for the 30,000 to be made good to him 
out of his father's ſeparate funds, it would be a good anſwer, 


That the 50,000 merks had been employed i in the purchaſe of 


the eſtate of Forret, to the ſucceſſion of which the petitioner 
was now intitled, which therefore behoved to abſorb his claim 


for the 30,000 inerks:: neither the one nor the other can be 


any bar to his claim of legitim. 
No proviſion by marriage-contract, or otherwiſe, can bar 


the legitim, being that ſhare of the father s effects which the 


law has appropriated to the children in familia. Thus far 


the judgements of the court have gone, that the one muſt im- 

pute in ſatisfaction pro tanto of the other, whereby both can- 
not be claimed; but was the proviſion in the marriage- con- 

tract ever ſo beneficial, af the child chuſes to betake himſelf 


to 


„ „% ² 


3j / 3B. 005. oa. | fs a $8 1 5 OG. gael, 


{at 1 


to his claim, and to repudiate the proviſion i in the marriage- 


contract, he cannot be excluded therefrom : And therefore 
allowing, for argument's ſake, that the petitioner could not 
claim his legitim, and alſo the 30,000 merks of proviſion in 
the marriage - contract, there is nothing to hinder him to be- 
take himſelf to his claim of legitim, which no voluntary pro” 
viſion by the father can bar him from. 

And no caſe can be figured, where it nl be more un- 
juſt to deny the claim of legitim, whatever the amount there - 
of ſhall eventually prove, when it is conſidered, that the 
30,000 merks, the proviſion. deſtined for the only child, is 
ſubject to the defender's liferent. How long that may ſab- 
fiſt, no man can ſay ; by the courſe of nature it may laſt 
theſe twenty or thirty years to come, during all which time 
the petitioner is to be kept out of his legitim. The proviſion 
in the marriage- contract might be ſubjected to that burden, 
but the legitim could be laid under no ſuch embargo: And 
to ſay all in one word, the legitim is the child's proper eſtate, 
over which the father had no power. 

If theſe principles are juſt, it remains to be conſidered, 
whether the bonds taken in name of the eme are to be 


ſtruck out from the claim of legitim. 


That the ſums in theſe bonds was the Doctors proper mo- 
ney, is proved by the tenor of the bonds themſelves. All 
the defender's funds aſſigned to the Doctor fell ſhort of the 
30,000. merks contracted on her part; and ſhe cannot con- 
deſcend upon any other fund belonging to her, from which. 
theſe ſums ſhould have ariſen. Theſe bonds, therefore, re- 
mained the property of the huſband ; they were affectable by 
his debts ; and it was only by his death that the defender's 
right to theſe could be confirmed. + 

And your Lordſhips will conſider into whos conſequences | 
it would lead, was a device ſuch as this to be allowed, that 
the childrens legitim ſhould be totally fruſtrated, by the in- 
fluence of the wife prevailing with the huſband to take all his 
bonds, bills, and ſecurities, in her name. 

| The 
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2 The ehnärene right” f legitim is fully as ſtrong as any 
debt it is the childrens ſhare in the diviſion which the law 
makes of the huſband's effects at the time of his death. 
Theſe bonds were the property of the huſband at his death: 
The law then made the diviſion; and therefore, however the 
huſband's death might confirm the wife's right to theſe 
bonds, ſo far as regards the huſband's proper intereſt in theſe 
bonds, or, in other words, the dead's part, the childrens le- 
gitim cannot be thereby impaired. And it is equally clear, 
that the general teſtamentary diſpoſition in favour of the de- 
fender, whereby the Doctor aſſigned and diſponed to her the } 
whole executry, or perſonal eſtate, that ſhould belong to him 
at his death, can have no ſuch effect; and conſequently that 
the petitioner's legitim reaches as well to bonds and bills 
which were taken in the Doctor's own name, as thoſe which 


? 


were taken | in name of che defender. 
Bonds rere a 75 | n +1; 5 
May it therefore pleaſe your Lord/hips, to alter the Lord Ordi. I 
nary's interlocutors ; and to find, That the petitioner” s claim 
of legitim is not barred, either by the proviſion of 30,000 | 
mers in the marriage contract, or by the diſpofittonand de- 
nn of the eftate of Forret, in favour of the Doctor 
and "his heirs-general, burdened. wil h the: lady's total life= 
vent, or by the general teflamentary diſpoſition in| favour of 1 
the defenter. 2dly, That in right of the legitim, the peti- 
ioner is intitled to the half of theſe bonds, bills, and other 
Fecurities, which were taken in name f the Dockor Bimſel 5 
and of the Intereſt due thereon at the Doctor's death. + zdly, | 
©. © That he is alſo intitled to the half of the other ſums, prin | 
dial and annualrents, due at the Doctors death, upon the | 
other bonds which wore taken in name of the defender; * 4 
o remit to the Lord Ordinary to AY e : 
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47 5 | According: to Jute Sc. ay | 
. 710, 679. | "© ta LOCKHART, | | 


